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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

January 28, 2011

Mario D. Nicolais, Esq.
Scott E. Gessler, Esq.
Hackstaff Gessler, LLC
1601 Blake Street, Suite 310
Denver, Colorado 80202

RE: MURG6137
Informed Catholic Citizens

Dear Messrs. Nicolais and Gessler:

On December 3, 2008, the Federal Election Commission notified your client, Informed
Catholic Citizens, of a complaint alleging violations of certain sections of the Federal Election
Campaign Act of 1971, as amended ("the Act"). A copy of the complaint was forwarded to your
client at that time.

Upan further review of the aitogutions vontained in tie complamt, and infosnadion
supgitied by yomr shiant, the Commission, on January 19, 2011, found that there is reason to
believe Informed Catholic Citizens violated 2 U.S.C. §§ 434(c), 434(g), and 441d(a), provisions
of the Act. The Commission also foumd no reasan to heligve that Infarmed Cathokc Citizens
violated 2 U.S.C. § 441b. The Factual and Legal Analysis, which formed a basis for the
Caommission's findings, is attached for your information.

The Commission was equally divided on whether to find reason to believe informed
Catholic Citizens violated 2 U.S.C. §§ 433 and 434, A Statement of Ressons providing the basis
for the Coinmisuton’s decision will be forthcoming when the entire file in this matter closes.

You may sabmit mny factual oe lagal matordals that ymg helieve ane miavent to s
Conuaiazion's innsiderntion of this matter. Plemse ssomit such materials t» the Ganeral
Counsei's Office slong with answers to the snulaged quistions end docunent requests within 30
days of receipt of this letter. Where appropriate, statements should be submitted under oath. In
the absence of additional information, the Commission may find probable cause to believe that a
violation has occurred and proceed with conciliation.

Pleane note that yum heve a legal obligation to preserve dll doeuments, records and
méaerinls reinting to this mattes until mch time as you are itutified that thse Cammission lms
cloax ite &le in this matker. Sem 18 U.S.C. § 1519,
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If your client is interested in pursuing pre-probable cause conciliation, you should so
request in wriling. See 11 C.F.R. § 111.18(d). Upon reseipt of the request, ihe Olfico of tlie
Generil Counsel wiil make recommendatioos to the Comminsien eithar prapoaig ati agreement
in settizment of the matter or recommending declining that pre-prpbable canse consiliation be
pursued. The Office of the fieneral Counseal may reansamend that pre-probable cause
conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests for pre-probable cause conciliation after
briefs on probable cause have been mailed to the respondent.

Reguests for extensions of time will not be routingly granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstratelf. In addition, the Qffine of the Geeezal Couxsel andilzarily will not give axtansions

beyond 20 days.

This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(a)(4)(B) and
437g(a)(12)(A) unless you notify the Commission in writing that you wish the matter to be made
public.

If you have any questions, please contact Kasey Morgenheim, the attorney assigned to
this matter, at (202) 694-1650.

On behalf of the Commission,

Enclosures
Factual and Legal Analysis
Questions and Document Requests




11083364472

OQWVOO~NAWMPEWN—

ed

11
12
13
14
15
16
17
18
19
20

21

23

25
26
27
28
29
30
31

FEDERAL ELECTION COMMISSION

FACTUAL AND LEGAL ANALYSIS
RESPONDENTS: Informed Catholic Citizens MUR 6137

L GENERATION OF MATTER

This matter was generated by a complaint filed with the Federal Election Commission by
Rebecca Kratz. See 2 U.S.C. § 437g(a)(1).

II. FACTUALS Y

This matter concerns allegations that Informed Catholic Citizens (“ICC"), a Colorado-
based 501(c)(4) orgenization, violated various provisions of the Federal Election Campaign Act
of 1971, as amended (“the Act”). Specifically, the cc;mplaint alleges that ICC made prohibited
corporate expenditures for a series of recorded telephone calls that constituted express advocacs',
and may have been'required to report the cost of the calls as independent expenditures. In its
response, [CC argues that the calls did not contain express advocacy, and therefore the group
was not required to report any independent expenditures. Response at 3.

The complaint identifies two recorded phone calls ICC made to citizens in Colorado in
late October 2008.! Complaint at 1. The seripts for the calls, provided in ICC’s response, are as
follows:

“Carmody Call”

Hello, this is Fr. Bill Carmody, Pastor of Holy Family parish in Colorado Springs. I'm

:la::nngn on behalf of Informed Catholic Citizens about the importance of your vote in this

Regardless of the spinning that some politicians have done, the Catholic Church’s
opposition to the evil of abortion Las always been the same and is crystal cleer.

! ICC’s Response states that the calls were delivered to members of the public in November 2008, just before the
election. See Responise Exhihit A.
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Why is it important in this election? John McCain has a record of supporting life, but in
the werds of Denwor Archbishop Cltasles Chaput, Barack Obaiza “is the mst coomitied
abartion-righis presidential candidate pf eithe majer pasty” hn 35 yeas, aied the
Demoaratic Party Platfonn adopted in Denver is “clearly sati-life.”

There are many important issues to consider, but as Archbishop Chaput says, “every
other human right depends on the right to life.”

If you have not already voted, I pray that you will search your conscience carefully and
consider all the information you deem important. And, then vote like life depended on
it — becuuse it does.

Thie memagh ix prid for by Informed Catholic Citizens.
“Beamprez Call”

Hello, this is Bob Beauprez. And, no, I"'m not one of those politicians calling to tell you
how to vote. You'll figure that out on your own.

I know that there are a whole host of issues you’ll consider when deciding for whom to
vote, inchiding who best repr=sents your values. What’s difficult is finding really honest
information about the candidates and the issues most important to you — like the five non-
negotinitirs: seaetity of huran life, exiimnosin, hyrmenexual mmriage, cndrysnic stom-
cell mirearch, and nanan cleming.

1 recently learmned through the Sclidarity Institate at exathalichub.net that Beb Schaffer is
in agreement with Catholic doctrine on all five of these issues while Mark Udall is
opposed to every single one.

We’re fhe Informed Catholic Citizens, and our only objective is to make sure yoo have all
the infmmation you 1toed to dizide whio yeu'H be voting for i« this election. Thank you
for lixoming, '

ANALYSIS

The Caznmission: (1) finds no reason to believe that ICC violated 2 U.S.C. § 441b;

(2) finds reason to believe that ICC violated 2 U.S.C. § 434(c) by failing to disclose its

independent expenditure; (3) finds reason to believe that ICC violated 2 U.S.C. § 434(g) by

failing to file a 24-hour notice of its independent expenditure; and (4) finds reason to believe that

ICC violated 2 U.S.C. § 441d(a) by failing to include the required disclaimer.
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A. Corporate Expenditures

In Citizens United v. FEC, the Supreme Court struck down as unconstitutional the Act’s
prohibition on corporate financing of independent expenditures. See 130 S.Ct. 876, 913 (2010).
Thus, it is permissible for corporations to use general treasury funds for this purpose.
Accordingly, the Commission finds no reason to believe that Informed Catholic Citizens vi;alated
2 US.C. § 441b by making a prohibited corporate expenditare in cormection with the recorded
telephone calls. "

B. Independent Expenditure Reporting

Under the Act, every person ather than a palitical committee who makes independent
expenditures in excess of $250 must file a report that discloses information on its expenditures
and identify each person who made a contribution in excess of $200 for the purpose of furthering
an independent expenditure. See 2 U.S.C. § 434(c). The'Act defines an independent expenditure
any expenditure that expressly advocates the election or defeat of a clearly identified
candidate and is not made in concert with a clmdida.te, a political party committee, or their
respective agents. 2 U.S.C. § 431(17).

‘Under the Cormmission’s regulations, 2 comimanication contains express advocacy when
it phrases, campaign slogms, or individual words “which in context can have no other
reasonable mraning than to encourags the alectiom or dafast of one or more clearly identified
candidate(s), such as posters, bumper stickers, advertisements, etc. which say ‘Nixon’s the Qne,’
‘Carter '76,” ‘Reagan/Bush’ or ‘Mondale!”” 11 C.F.R. § 100.22(a). The Supreme Court has
held that express advocacy also encompasses communications that contain “in effect an explicit
directive” to vote for or against a candidate. MCFL, 479 U.S at 249. The fact that a message is
“marginally less direct than ‘Vote for Smith’ does not change its essential nature.” Id. ICC
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argues that “express advocacy” must be read narrowly in accordance with the approach in
Buckley v. Valeo, 424 U.S. 1 (1976). Response at 3.

The Carmody Call contains express advocacy under 11 C.F.R. § 100.22(a) consistent
with Supreme Court and Commission precedent. This call is similar to the newsletter at issue in
MCFL and the “Conscience™ pamphlet in MUR 5634 (Sierra Club). In MCFL, the Supreme
Court found that a newstetter which listed candidates for state and federal office and identified
their tawe paoitionss ax supportiag or opposing issnes sunia as abortion, aking with the phnmes
“EVERYTHING YOU NEED TO KNOW TO VOTE PRO-LIFE,” “VOTE PRO-LIFE,” and the
disalaimer “This special alectian edition does not represent an endorsement of any particular
candidate,” constituted express advocacy. MCFL, 479 U.S at 238. The Court reasoned that the
newsletter “cannot be regarded as a mere discussion of public issues that by their nature raise the
names of certain politicians. Rather, it provides an explicit directive: vote for these (named)
candidates.” Id.

In MUR 5634, the Commission found that the “Conscience” pamphlet, which compared
President Bush’s and Senator Kerry’s environmental records and contained the phrases “LET
YOUR CONSCIENCE BE YOUR GUIDE” and *LET YOUR VOTE BE YOUR VOICE”
contained mpmest advonncy wador seaiion 160.22(a) beammse it nonvided “in effect” am owlicit
dirrctive to vote fox the oxadiriaies whese positions werr in ercard with the orgamiaaiton. See
MUR 5634 Factual and Legal Analysis at 4. The Commission found probable cause to believe
that the Sierra Club violated 2 U.S.C. § 441b(a) based on the “Conscience” pamphlet and entered
into a conciliation agreement with the organization. See Certifications dated July 19, 2006 and
November 13, 2006. In the same matter, the Office of General Counsel recommended, and the

Commission found, no reason to believe that the Sierra Club violated the Act in connection with
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three other pamphlets. Two of the pamphlets did not contain express advocacy because a
reasonable interpretation was that readers were simply being directed to contact current federal
officeholders. MUR 5634 First General Counsel’s Report at 5. A fourth pamphlet, “Dirt,”
which contained narratives comparing the environmental records of Present Bush and Senator
Kerry, did not contain express advocacy because it was consistent with the Commission’s voter
guide regulations and encouraged readers te obtain additional infermation about the candidates
from other saurcas beforu tecikng fer wham to vote. /d. at B

The Carmedy Cali uses the word “vote” three times, starting in the first sentence afier the
greeting. The Carmody Cail is express advocacy under section 100.22(2) beczuse its sets out
John McCain’s and Barack Obama’s respective positions on the subject of abortion and then
directs listeners to “vote like life depended on it — because it does,” which has no other
reasonable meaning than to encourage the election of John McCain and the defeat of Barack
Obama. This conclusion is consistent with the Supreme Court’s decision in MCFL in that the
Canmdy Call’s call to action to “vote like life depended on it — because it does” is an
unambiguous reference to John McCain’s “record of supporting life,” providing “in effect” an
explicit directive to vote for Joha MoCain end against Baratk O%ama. The Camrody Cail’s call
to aotion is aiwm simihir to that in the MUR 5634 “Consciemce” pamsphlet, “LET YOUR VOTE
BE YOUR VOICE.”

Althaugh the available information does not indicate the cost ar disseminatica of the
Carmody Call, a press account cited in the Complaint regarding the Beauprez Call stated that
ICC “blanket[ed] the state with recorded phone calls.” Mike Riley, Beauprez Robo-Calls Target
Udall on Values, Denver Post, October 23, 2008. ICC’s response did not provide any

information regarding the cost or dissemination of the calls. The fact that the Carmody Call
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concerned the Presidential election also suggests that a large number of calls were made, and
past matters involving robocalls often involved costs well over $1,000. See MUR 6125
(McClintock) (Campaign in California’s 4" Congressional District spent $7,799 for robocalls in
2008); MUR 5819 (U.S. Chamber of Commerce) (Chamber of Commerce spent $2,474 for
approximately 50,000 calls regarding the 2006 Senate race in Hawaii); MUR 5588 (Arizona
Republican Party) (State party comsnittee spent $41,626 for state-wide calls regarding the 2004
Presidential election).

In sum, it appeass that at least one of the ICC recorded calls — the Carmody Call —
contained express advocacy under 11 C.F.R. § 100.22(a).2 See also 1t C.F.R. § 100.22(b)
(express advocacy includes communications that contain an “electoral portion™” that is
“unmistakable, unambiguon.xs, and suggestive of only one meaning” and about which “reasonable
minds could not differ as to whether it encourages actions to elect or defeat” a candidate).
Because the Carmody Call contained express advocacy and ICC likely spent over $250 on the
call, ICC was subject to the independent expenditure reporting requirements of section 434(c) of
the Act. Accordingly, the Commission finds reason to believe that ICC violated 2 U.S.C.

§ 434(c).

2 The Beauprez Call presents a closer judgment. There are several characteristics of the Beauprez Call that bring it
close to the definition of express advocacy under 11 C.F.R. § 10022(b): the call references voting three times and
was made in close proximity to the election; it references the Catholic Church's positions on five policy issues and
then states that “Bob Schaffer is in agreement with Catholic doctrine on all five of these issues while Mark Udall is
opposed to cvery single one;” and it indicates that the ICC's goal is to inform listeners to aid in their voting decision.
This can be viewed as a directive to vote for the candidate in agreement with Catholic Doctrine, Bob Schaffer.
Howesar, beasuse the Bempmor Call ounising a comparison af the comlijdtes’ visws on palicy issars, szasomeble
mimd aould wicw the call as etiucating ligteness about the positions of the candidates, similar to the MUR 5634
“Dirt" pamgrthlet, which the Commission concloded was mbee alin ta a voter guide wndar 11 CF.R. § 114.4(c)(5Xi)-
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C. 24-Hour Independent Expenditure Reporting

Under the Act, a person that makes independent expenditures aggregating $1,000 or more
after the 20™ day, but more than 24 hours, before the date of an election must file a report
describing the expenditures within 24 hours. 2 U.S.C. § 434(g)(1).

ICC’s activity appears to date from November 2008; therefore, it is likely that the calls
were made within 20 d=ys of the election. It is also likély that ICC spent over $1,000 in
connection with the Carmeely Cudl. Acooutifingly, the Commission finds asason fo buiiave that
Informed Eatholic Citines viclatad 2 U.S.C. § 434(g) by failing to repart the cost of the call as
an independent expenditure.

D. Required Disclaimers

The Act requires that persons making disbursements for communications containing
express advocacy provide a disclaimer as specified in the statute and regulations. 2 U.S.C.

§ 441d. More specifically, communications that are not authorized by a candidate are required to
clearly state the name and permanent street address, telephone number or World Wide Web
address of the person who paid for the communication and state that the communication was not
authorized by amy candidate or the candidate’s conmittee. 2 U.S.C. § 441d(a)(3).

The Carmody Cail required w disclaiurer beomise it contained expriss advocasy. It
appears that the Carmody Cail was eufficiantly widegproad to haue constituted 500 cdlls of an
identical or substantially similar nature. See supra p. 5-6. The Carmody Call did not contain the
full required disclaimer, as it did not clearly state the address, telephone number, or website
address of ICC and did not state that the communication was not authorized by any candidate or
candidate’s committee. Accordingly, the Commission finds reason to believe that Informed
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Catholic Citizens violated 2 U.S.C. § 441d(a) by failing to include the required disclaimer on a

communication containing express advocacy.




